PLANNING LAW PRIMER

Basics of Variances

ing regulations reflect the
judgment of the local governing
body — typically based on recom-
mendations from the planning commis-
sion — on what land use regulations are
needed to implement the policies set out
in the local comprehensive plan. At their
core, zoning regulations are designed to
promote the statutory goals of protecting
and promoting the “health, safety, and
welfare” of the community. Given this,
why do zoning codes include a mecha-
nism for the issuance of variances,
authorizing the use of a piece of property
in a manner that would otherwise be
prohibited by the zoning regulations?

The answer is that variances are
essential for legal reasons and for reasons
of fairness. Most zoning regulations, by
both necessity and practice, employ gen-
eral language and are uniform in applica-
tion to an often-diverse collection of
properties. A zoning regulation, when
strictly applied to a particular property,
may have the effect of denying a property
owner all reasonable use of his or her
property. Without the mechanism of
variances, property owners would have
no method of seeking relief other than
going to the courts.

Variances are divided into two gener-
al types: area variances (sometimes called
dimensional variances) and use vari-
ances. The most common variance is the
area variance. Area variances authorize a
deviation from the zoning regulations
that govern physical location and
improvement of a property, for example,
setback, building height, lot width, or lot
area.

In contrast, a use variance authorizes
a use of property that would otherwise be
prohibited within the property’s zone dis-
trict. The effect of granting a use variance
is often similar to a change in the proper-
ty’s zone district classification.
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Many states prohibit use variances, or

authorize localities to prohibit them in
their zoning codes. This is in recognition
of the fact that: (1) allowing changes of
use through variances can dramatically
undermine the stability of neighbor-
hoods, and (2) changes of use are much
better considered by the legislative body
through the zoning amendment process,
not property-by-property through indi-
vidual variance requests. Planning com-
missioners should carefully review their
state law and local ordinances to deter-
mine if the granting of use variances is
lawful in their jurisdiction.

VARIANCES ARE NOT
APPROPRIATE MERELY
BECAUSE THE VARIANCE
WOULD PERMIT A MORE

PROFITABLE USE OF THE
PROPERTY.

THE VARIANCE PROCESS

In most communities, consideration
of a variance request requires a public
hearing, with notice given to neighbor-
ing property owners. Variance applica-
tions are usually reviewed by a “zoning
board of adjustment” or “board of adjust-
ment and appeals,” typically appointed
by the local governing body. In some
communities (if allowed under state law)
the authority to hear and decide vari-
ances is conferred upon planning com-
missions or reserved to the governing
body itself.

Regardless of the composition of the
reviewing board, the board acts in a
quasi-judicial manner when considering
variance applications. In most circum-
stances, the reviewing board’s final deci-
sion regarding a variance request is

subject to judicial appeal in the state
courts.

Standards for Approval of Variances

The procedures and standards applic-
able to the granting of a variance vary
widely among local governments. It is
difficult, if not impossible, to summarize
the diverse legislation and extensive
body of judicial decisions governing vari-
ances. Moreover, these judicial decisions
are largely based upon specific factual
circumstances underlying the particular
variance decision. :

Nevertheless, some common threads
can be found in most state and local
variance criteria owing to the fact that
variance provisions trace their origins to
the same source: the model Standard
Zoning Act published by the U.S. Depart-
ment of Commerce in 1924. The Stan-
dard Zoning Act included the following
brief criteria for the issuance of a vari-
ance:

“To authorize upon appeal in specific
cases such variance from the terms of the
ordinance as will not be contrary to the
public interest, where, owing Lo special con-
ditions, a literal enforcement of the provi-
sions of the ordinance will result in
unnecessary hardship, and so that the spir-
it of the ordinance shall be observed and
substantial justice done.”

The requirement that a “special (or
unique) condition” exist and an “unnec-
essary hardship” be demonstrated by the
owner remain widely imposed require-
ments in many statutes and local regula-
tions governing variances.

However, a variety of other standards

for approval of variances have evolved.

For example, some state statutes or local
ordinances require the property owner
demonstrate that there exist “practical
difficulties” caused by the strict applica-
tion of the zoning regulation that pre-
cludes the owner’s reasonable use of the
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property. The practical difficulty stan-
dard has evolved, in many jurisdictions,
to be a lesser or more accommodating
standard for variances than the unneces-
sary hardship standard. Additionally,
many local governments will reject a
request for a variance where the need for
the variance was the result of the owner’s
actions, often-times phrased a “self-creat-
ed hardship.” )SZ Self-Created Hardship.

Even given the diversity of standards
applicable to variances in communities
across the country, some fairly uniform
principles can be culled from the wealth
of judicial decisions involving variances:

* Variances are most appropriate to
address unique or special physical char-
acteristics of the property that prevent
reasonable use under the requirements of
the applicable zoning regulations. These
circumstances may include unique

topography such as steep slopes, water
bodies, wetlands, or other natural fea-
tures that are atypical within the commu-
nity or within other properties in the
same zone district.

* Variances are not appropriate mere-
ly because the variance would permit a
more profitable use of the property.

* Variances are also not appropriate
to accommodate the particular limita-
tions, characteristics, habits, or hobbies
of the owner or occupants of the proper-
ty. Because variances run with the prop-
erty and are not usually limited to
ownership, the fact that a zoning regula-
tion would effectively prevent an owner
from engaging in a particular hobby
would not justify the granting of a vari-
ance to the regulation.!

The Effect of a Variance

It is important to keep in mind that
the granting of a variance does not
change the zone district or zoning classi-
fication of the affected property. Instead,
a variance is a limited change or modifi-
cation of a specific standard or restriction
associated with a particular property. A
variance should be memorialized in writ-
ten form, identifying the property affect-
ed and employing clear and specific
language to denote the zoning standard
being modified and the extent of the per-
mitted modification. Many administra-
tive problems arise as the result of poorly
documented variances or variances that
fail to provide sufficient detail to deter-
mine the permissible extent of the grant-
ed modification.

Zoning regulations in some commu-
nities authorize the reviewing board to
impose conditions upon the issuance of a
variance. These conditions may enable
the reviewing board to mitigate or elimi-
nate potential adverse impacts upon
adjacent property or the neighborhood
caused by the variance. In addition, con-
ditions may be authorized that would

1 There are, however, some limited exceptions to this
general rule resulting from laws such as the federal
Fair Housing Amendments Act and Americans with
Disabilities Act where the variance might present an
opportunity for a reasonable accommodation to a
handicapped owner. Where such circumstances are
present, the reviewing board should always seek legal
advice.

limit the duration or term of the variance
where a limitation is justified based on
the evidence presented to the reviewing
body. One common condition to the
granting of a variance is that the pro-
posed development be commenced or
completed within a specified time.

PLANNING  COMMISSION
ROLE IN VARIANCES

Planning commissions should recog-
nize that variances are an integral part of
zoning, providing a “safety valve” that
allows property owners, in certain limit-
ed situations (and in compliance with
the strict criteria for issuance of a vari-
ance), to develop their property in a
manner that would not otherwise be
allowed under the zoning code.

On the other hand, variances should
clearly be the exception, not the rule. To
ensure this, planning commissions
should keep abreast of the types of vari-
ance requests submitted within the juris-
diction, the basic circumstances
underlying the request, and the final
decisions on the request made by the
reviewing body.

The frequent granting of variances
may indicate a failure on the part of the
zoning board to adhere to the ordinance’s
criteria for approval of variance requests.
However, numerous requests for vari-
ances concerning the same standard or
restriction of a zoning regulation may
highlight a need for review of that stan-
dard and its suitability within the affect-
ed zone district. In contrast, relatively
infrequent requests for variances and
issuance of variances should signal that
the process is working well. ¢
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